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15 August 2014

Dear Minister,

BHOPAL DISASTER: SERVICE OF CRIMINAL SUMMONS ON THE US-BASED DOW
CHEMICAL COMPANY

We are writing with respect to the criminal summons issued by the Chief Judicial Magistrate
of Bhopal (CJM) to The Dow Chemical Company (Dow) on 4 August 2014, in connection with
the ongoing criminal case against Dow’s US-based, wholly-owned subsidiary, Union Carbide
Corporation (UCC). We request that the Ministry of Home Affairs take all necessary steps to
ensure the prompt and proper service of this summons on Dow at its US headquarters in
Michigan State. Additionally, we request that the Indian Government support efforts to ensure
that UCC appears before the CJM.

For a number of years, Amnesty International has been advocating for the rights to justice and
remedy of the victims and survivors of Bhopal, both in relation to the toxic leak disaster of
1984 and ongoing contamination issues at and around the former factory site.

The criminal summons orders Dow to appear before the CJM on 12 November 2014 to
explain why it has not produced UCC before the court in the ongoing criminal case concerning
the Bhopal disaster. We expect Dow to comply with the summons and appear before the CJM,
once it has been properly served.

In terms of process, the summons is to be sent shortly by the CJM to the Ministry of Home
Affairs for communication to the US Government in accordance with the Treaty on Mutual
Legal Assistance in Criminal Matters between the Republic of India and the United States of
America, as brought into force on 1 July 2005 (MLAT). Under the MLAT, the Ministry of
Home Affairs is expected to request the assistance of the US Attorney General in serving the
summons on Dow at its US headquarters in Michigan State. Under Article 5(1) of the MLAT,
the US Attorney General has an obligation to promptly execute any such request or, when
appropriate, transmit it to the authority having jurisdiction to do so. Furthermore, under
Article 14 of the MLAT, the US Government has an obligation to use best efforts to effect
service of the summons on Dow.



Background information

US multinational UCC was majority owner of Union Carbide India Limited (UCIL), the
company that operated the Bhopal factory at the time of the 1984 gas leak. Criminal
proceedings for “culpable homicide not amounting to murder” were launched against UCC,
UCIL and various individuals from the US and India in 1984. Although India-based UCIL and
seven Indian nationals were convicted in June 2010 of causing death by negligence, the case
against US-based UCC continues to this day because the company has never appeared in
court to answer the charges against it. Between' 1991 and 1992, UCC was ordered to appear
six times before the CJM, with three summons being served through the US Department of
Justice. In 1992, the CJM declared UCC an “absconder from justice” after it failed to comply
with an order of December 1991 to appear before the court. US-based UCC therefore still
faces serious outstanding criminal charges concerning the disaster.

This is the third time that Dow has been summoned to explain why UCC has not appeared
before the Indian criminal courts. The CJM issued similar summons to Dow in January 2005
and July 2013. The 2005 summons was successfully challenged by a wholly-owned Indian
subsidiary of Dow. That challenge was overturned in October 2012, including on the basis
that the subsidiary had no standing before the court to apply for the original summons to be
stayed. The 2013 summons was formally issued by the CJM in February 2014, ordering Dow
to appear before the court on 4 July 2014. We understand that procedural errors affected the
service process and that Dow did not appear before the CJM on 4 July.

Dow and UCC must respect legitimate Indian court orders

Dow and UCC'’s denial of any responsibility for Bhopal does not mean that they can ignore
legitimate orders to appear before the Indian courts.

Under Indian law, Dow has an obligation to appear before the CJM either in person or through
legal counsel once the summons has been properly served under the MLAT. We wrote to Dow
in June 2014, bringing the February summons to their attention and stating our expectation
that they should appear before the court on 4 July 2014. In a letter of 1 July 2014, Dow
advised us that “any efforts to directly involve [Dow] in legal proceedings in India concerning
the 1984 Bhopal tragedy are without merit”.

Dow’s position challenges the legitimacy of the Indian judiciary to decide how the criminal
action concerning the Bhopal disaster should proceed, particularly in relation to UCC’s failure
to respond to the charges against it for nearly 30 years, and is dismissive of its wholly-owned
subsidiary’s deliberate failure to face the criminal charges against it, itself a serious offence
under Indian law. Furthermore, it is unacceptable that US-based UCC has been able to evade
serious criminal charges in India simply by failing to appear before the CJM. Renewed efforts
must be made to ensure that UCC responds to the outstanding charges against it.

Closing remarks

As we near the 30" anniversary of the Bhopal disaster, the survivors of the gas leak have yet
to receive adequate compensation and contamination at and around the former factory site
has not yet been cleaned-up. Cases such as Bhopal, which involve human rights abuses
committed in one state (the host state) by a corporation based in another state (the home
state), evidence the particular obstacles faced by victims of those abuses in achieving remedy
and justice. In these cases, it is vital that decisions rendered by the court in the host state are
upheld and given effect by all relevant parties including governments.



In closing, we are grateful to the Indian Government for prioritising this matter and giving it
their full attention. We further urge you to support efforts to ensure that Dow and UCC comply
with summons or orders issued to them by the CJM, as they are obliged to do under Indian
law.

| also enclose a recent case study on Bhopal, published by A‘mnesty International in March
2014 as part of its book /njustice Incorporated: Corporate Abuses and the Human Right to
Remedy. '

Yours sincerely

Shashikumar Velath
Deputy Chief Executive
Amnesty International India



