No.12076/31/2011-PP.1
Government of India
Ministry of Agriculture
Department of Agnculture & Cooperation

Krishi Bhavan. New Delhi,
Dated the |4 August, 2011.

/’0
Mrs. Hazra Bee

House No. 384, Gali No.2
J.P Nagar, Bhopal
M.P.-462001

| Subject:- Application under RTI Act -2005
Madam.

I am directed to refer to vour application dated 14.7.2011 received to undersigned
on 20-07-2011 and to furnish the requisite information. which is as follows:-

'SI. | Information sou ght Reply ‘
| No. |
1. | Provide copies of all correspondences | This information can not be

between your Department and Ministry of | provided under section 8(1) (h) of

Chemical and Central Bureau of | the RTI, Act 2005.

Investigation regarding blacklisting of three | ‘

| pesticides of M/s Dow Agro Sciences (Pvt.)

| Ltd. .

2. Provide all correspondences between your | This information can not be |

| Department and M/s M/s Dow Agro  provided under section 8(1) (h) of |
Sciences (Pvt.) Ltd. and DE-Nocil Crop | the RTL Act 2005, |

| ! Protection Limited and the Dow Chemical | |
' | Company | |
Er Provide a copy of the official circular in | Copy of the order dated 16/09/2010 |

_ Dow Agro Science or any of its subsidiary | blacklisting M/s Dow Agro Science
! has been blacklisted by your Ministry | & M/s Agro Pack from purchases

of Pesticides made by Government
o s for a period of 5 years. is enclosed. |
4, Provide a hist of all Government agencies | The said list 1s not available with |
who had been purchasing products from | the Department.
Dow Agro Sciences. : |

The appellate authority is Ms. Vandana Jain, Director (Plant Protection), Department

of Agriculture & Cooperation, Krishi Bhavan, New Delhi.
Y ours faithfully.
vl |

Under Secretary (PP) & CPIO.
Tele faxNo: 23382937




F. No. 17-8/2007 PP.I (Vol. II)
Government of India
Ministry of Agriculture
Department of Agriculture & Cooperation
' Krishi Bha&an, MNew Delhi.
Dated the | §September. 2010

ORDER

Whereas following reports in media of improper payments by M/s DE-Nocil Crop
Protection Ltd, presently known as M/s Dow Agro Sciences India Pvt. Ltd. Mumbai, a
subsidiary of M/s Dow Chemical Company based in USA, to Government officials in India, a
preliminary inquiry was conducted in which it was found prima facie that such payments were
made;

And whereas, the matter was further investigated by the Central Government through the
Central Bureau of Investigation (CBI) which brought out that M/s DE-Nocil paid illegal
gratification and extended -pecuniary advantages to Government officials for expediting
registration of its insecticides, namely, Acetamiprid Technical (Pride) and its 20% SP
formulations, Chlorpyriphos 50% + Cypermethrin 5% EC (Nurelle) and Chlorpyriphos 10%
Granules Dursban 10 G), and {h_ﬁi M/s Agro Pack, a product formulator of the company,
facilitated the payment of ilIegal'gra‘_tiﬁéat'ion by ax:'éumulating funds in their books by loading
bogus incidental charges in their bills ﬁlaced on M/s DE-Nocil and thus raised funds for bribing
the officials of Registration Committee and that the payments of illegal gratification were made
through consultants of the company.;

And whereas, a chargeshem had been filed in the Court of Special Judge, Haryana at
Ambala by CBI against Dr. R.L. Rajak, former Plant Protection Adviser to Government of India
under the Prevention of Corruption Act, 1988 and the Court had taken cognizance of offences;

And whereas, a notice was issued to M/s Dow Agro Sciences India Pvt. Ltd. Mumbai
and M/s Agro Pack, a product formulator of the company, to show cause why they should not be
blacklisted for having indulged in unethical practices for obtaining registration and excluded
from purchases of pesticides made by the Government;

tc?
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And whereas, M/s Dow Agro Sciences, through their counsel M/s Dua Associates, asked
for copies of documents on the basis of which the notice was issued and upon supply of relevant
extracts of such documents, the counsel, in their reply dated 14.08.2010, made following
substantive submissions:

(i)

(i)

(iii)

(1v)

(v)

(vi)

(vii)

That issue of notice by Ministry of Agriculture was without jurisdiction and
authority of law not covered by Insecticides Act 1968 and the Rules made
thereunder; that no power:lies with Government of India to" order or direct
exclusion from purchases of pesticides made by the Government; that the power
of blacklisting is not inherent in the Government; that there is no conduct, policy,
regulation or guidelines obtaining in Ministry of Agriculture in relation to an
action of blacklisting; and that as there is no contract between the company and
the Government the actibn of blacklisting is in-exercisable; that as the company
has valid registrations and licenses of manufacture of pesticides under the

Insecticides Act, blacklisting it would be tantamount to negation of these statutory
rights;

‘That no unethical practice was indulged in for obtaining registrations and that the

alleged payments were made during 1996 to 2001 when NOCIL held 49% stake
in DE-Nocil joint venture;

That the notice has been issued in a non-transparent manner without making full
disclosure of the relevant facts/material and giving adequate time to respond, thus
violating principles of natural justice and that the notice was based on vague,
unfounded, unverifiable facts and assumptions without legal proof and that the
chargesheet filed by CBI or its report is neither final nor conclusive;

That the notice and the penal action proposed therein was disproportionate in
consequence not commensurate with the unproved alleged wrongs;

That as a judicial process for inquiry and trial into the alleged acts of improper
payments has already been set into motion, the notice amounts to interference
with the judicial process and is not wananted while the criminal case remains
pending bcfcrc the-Court;

That the company undertook timely and appropriate remedial measures in terms
of disciplinary action against any delinquent employees who acted beyond their
authority and power and that a review of registration of pesticides in question by

the Registration Committee following the preliminary inquiry held the

registration to be in order;

That blacklisting would also violate constitutional right of the company under
Article 19(1)(g) to carry out trade and business as well as obligation of the

Government to follow pnnupic:. of equality and non-discrimination under Article
14;



(viii) That b]ack-Iisting would not serve public interest also causing irretrievable loss or
injury to the farmers as the insecticides manufactured by DAS are crop protection
products; : - =

(ix) That the action initiated by the Government is based on extraneous
considerations, following unprecedented media frenzy on Bhopal Gas Leak
matter which is unrelated to'the present case;

(x)  That, therefore, the notice deserves to be recalled and proceedings dropped failing
- which the company would be constrained to take legal recourse available under
law.

And \;.rh.ercas, M/s Agro Pack. in their reply dated 07.07.2010, stated that as the Court
had granted pardon to Shri Bipin M. Patel, who was accused of participating in the criminal
conspiracy at the instance of M/s DE-Nocil during 1996 to 2001, the notice may be withdrawn;

And whércas, the replies filed on behalf of M/s Dow Agro Sciences and M/s Agro Pack
have been considered by the competent authority in Ministry of Agriculture with following
observations point-wise:

(i) That the issue of notice by Ministry of Agriculture in regard to blacklisting was in
exercise of its inherent executive power as purchaser of pesticides because the
purchaser of any service or goods also has the inherent power to modify the terms
and conditions of purchase on valid grounds and with due process: that the
existence of contract between the company and-the Government in this instance is
not a material or relevant consideration as the action of blacklisting would apply
prospectively; that. the procedure of purchase is well established in wvarious
general instructions in the Government; that in the Manual of the Directorate
General of Supplies and Disposals there are specific provisions for banning
business dealings with a firm “if the Central Bureau of Investigation or any other
investigating agency recommends such a course in respect of a case under
investigation’ and on specific grounds which include ‘strong justification for
believing that the proprietor or employee or representative of the firm has been
guilty of malpractices such as bribery, corruption, fraud ...” and in the instant case
both the recommendation of CBI and a strong justification to believe bribery and
corruption has taken place are available; that the Insecticides Acts and the Rules

. framed thereunder which regulate the import, manufacture, sale, transport,
distribution and use of insecticides with a view to prevent risk to human beings or
ammals, and for matters connécted therewith, warrant separate proceedings to
ascertain propriety of registration of insecticides granted and reviewed earlier and
for which a review by the Registration Committee has been initiated independent
of these proceedings which cover an entirely different area of rights of the
Government as a purchaser; that the present proceedings are limited to purchase
of pesticides of the companies in question by the Government and do not cover s
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(i1)

(iii)

(iv)

)

other purchases and that the statutory rights of the companies under the
Insecticides Act are not in question in the instant proceedings:

That a preliminary inquiry conducted in the matter found prima facie that

. payments by -way of illegal gratification were made by M/s DE-Nocil for

registration of its pesticides and further investigation by CBI has established that
M/s DE-Nocil paid illegal gratification and extended pecuniary advantages to
Government officials for expediting registration of its insecticides; that as per the
submission dated 14.08.2010 ownership interests of DE-Nocil were held by M/s
Dow Elanco, the Mauritius Corperation (50% at incorporation in 1994, later
increased to 51%) and NOCIL (remaining), and in 1998 Dow Elanco became
Dow Agro Sciences and therefore the claim that M/s Dow Agro Sciences, which
continues to hold registration of pesticides in question, have no role to play in

unethical practices for obtaining registrations is not tenable;

That the notice regarding blacklisting issued on 16.06.2010 giving 15 days to the
companies for their responses, the letter dated 05.07.2010 from the counsel of M/s
Dow Agro Sciences inter alia requesting for copies of documents relied upon for
issue of the notice, supply of the relevant extracts of the reports of preliminary
inquiry and the subsequent investigation by CBI as well as the chargesheet filed
by CBI vide letter dated 16.07.2010 further giving time upto 15.08.2010 to file

~ reply, the reply dated 14.08.2010 filed by counsel of M/s Dow Agro Sciences and

reply dated 07.07.2010 filed by M/s Agro Pack are events that demonstrate the
conduct of proceedings in a transparent manner with adequate time given to the
companies to file replies; that the relevant extracts of the documents supplied are
sufficient for the purpose of settling the issue of blacklisting under consideration
in the present proceedings; that the findings of the preliminary inquiry and
subsequent investigation by CBIl form a sound basis to conclude unethical
conduct by M/s Dow Agro Sciences and M/s Agro Pack, and that the finality or
conclusiveness of CBI's investigation from the perspective of charges under the
Prevention of Corruption Act is a separate issue which is sub-judice and outside
the purview of current proceedings;

That the notice and the penal action contemplated there-in canndt be termed as
disproportionate considering the gravity of the matter involving bribery and
corruption instigated by the companies in question in registration of pesticides
which is a statutory process concerned with safe and efficacious use of pesticides
to prevent harm to public health and environment, the wide publicity in media on
this issue, and the need to take action in the matter against the erring companies

_ demonstrating Government’s resolve for providing good governance;

That the judicial prﬂccés covers an entirely different arena of adjudicating on
culpability of the companies on charges of criminal conduct under the Prevention

. of Corruption -Act while the present proceedings are administrative in nature

concerned only with purchase of pesticides by Government and, therefore, both
processes are independent of each other;
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(vi)

(vii)

(viii)

(ix)

(x)

That the statement that the company undertook disciplinary action against
delinquent employees contradicts the assertion that it is not responsible for any
unethical practice; that there is no denial of proceedings taken by the United,
States’ Securities & Exchange Commission against Dow Chemical Company for
Foreign Corrupt Practices violations involving improper payments by M/s De-
Nocil Crop Protection Ltd, a subsidiary of M/s Dow Chemical Company based
in USA to the Indian Government officials other than a statement that this was
‘without any admission or denial of wrongdoing’; that the review of registration
is an entirely different arena unconnected with these proceedings regarding
blacklisting and while the earlier review had concluded that no information with
reference to safety and efficacy of pesticides in question was overlooked at the
time ol grant of registration, in view of -subsequent findings of CBI's
investigation, a fresh review of registration is under process separately;

That constitutional rights have to be enjoyed with responsible and ethical
conduct; that the progeedings for blacklisting do not extinguish the constitutional
rights of the company under Articles 19(1)(g) and Article 14, but have been taken
up to exercise the rights of the Government as a purchaser of pesticides based on

. established policy, findings and due process;

That blacklisting would be in public interest in view of. the policy permitting
banning of purchases' by the Government in. specific cases involving
recommendation of CBI and findings of bribery and corruption and that a wide
variety of pesticides manufactured by a number of companies are available for
use by the farmers and that availability of pesticides is reviewed by the
Government from time to ’Eimc:;

That the action initiated by the Government is based on findings in the
investigation conducted by CBI as brought out in an earlier paragraph;

That in regard to the reply filed by M/s Agro Pack, CBI has informed that during

-the course of investigation Shri Patel of M/s Agro Pack admitted his role and

chose to be an approver in the case and in order to prove the case beyond doubt
Shri Patel was made an approver after his statement was recorded under section
164 of Cr.PC and that the pardon granted by the court of Special Judge, Ambala
in respect of commission of offences is a conditional pardon for disclosing the
entire facts within the knowledge of Shri Patel during the trial and that the Court
has not granted any pardon to M/s Agro Pack, and, therefore, in view of the facts
of the case intimated by CBI and available in the order of the Special Judge, the
plea taken by M/s Agro Pack for withdrawing the notice for blacklisting does not
stand.




And now, therefore, having considered the reply dated 14.08.2010 filed by M/s Dow

Agro Sciences and the reply dated 07.07.2010 filed by M/s Agro Pack in response to the notice

dated 16.06.2010, it is ordered that M/s Dow Agro Sciences India and M/s Agro Pack are hereby

blacklisted for having indulged in unethical practices for obtai ning registration of pesticides and

would consequently be excluded from purchases of pesticides made by the Government for a

period of five years from the date of issue of this order.

- _\‘\I
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{Vandana Jain)

Deputy Secretary (PP)

To

L Mfs Dow Agro Sciences India Pvt. Ltd.,
* Floor, Unit No. 1; Corporate Park V N Purav Marg,
Lhcmbur Mumbai — 400 071.

2. M/s Agro Pack (India),
Plot No. 227/1, G.L.D.C. Estate, .
Pandli — 394 1 16 (District Bharuch), G m;arat

3. The Plant Protection Adviser, :
Directorate of Plant Protection Quarantine & Storage,
NH-IV, Faridabad (Haryana) — 121 001,
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And now, therefore, having considered the reply dated 14.08.2010 filed by M/s Dow
Agro Sciences and the reply dated 07.07.2010 filed by M/s Agro Pack in response to the notice
dated 16.06.2010, it is ordered that M/s Dow Agro Sciences India and M/s Agro Pack are hereby
blacklisted for having indulged in unethical practices for obtaining registration of pesticides and
would consequently be excluded from purchases of pesticides made by the Government for a
period of five years from the date of issue of this order.
-~ _"\-\I
Uone o) o
(Vandana Jain)
Deputy Secretary (PP)

To

1. M/s Dow Agro Sciences India Pvt. Ltd.,
1¥ Floor, Unit No. 1; Corporate Park V N. Purav Marg,
Chembur, Mumbai — 400 071.

2. M/s Agro Pack (India),
Plot No. 227/1, G.L.D.C. Estate,: .
Panbli -394 1 16 (District Bharuch), (tuparat

3. The Plant Protection Adviser, -
Directorate of Plant Protection Quarantine & Storage,
NH-IV, Faridabad (Haryana) — 121 001,

VA Qbedes ) U T




And now, therefore, having considered the reply dated 14.08.2010 filed by M/s Dow
Agro Sciences and the répiy dated 07.07.2010 filed by M/s Agro Pack in response to the notice
dated 16.06.2010, it is ordered that M/s Dow Agro Sciences India and M/s Agro Pack are hereby
blacklisted for having indulged in unethical practices for obtaining registration of pesticides and
would consequently be excluded from purchases of pesticides made by the Government for a

period of five years from the date of issue of this order.
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. (Vandana Jain)
Deputy Secretary (PP)

To

1. M/s Dow Agro Sciences India Pvt. Lid.,
1* Floor, Unit No. 1; Corporate Park V.N. Purav Marg,
Chembur, Mumbai — 400 071.

2. M/s Agro Pack (India),
Plot No. 227/1, G.1.D.C. Estate,
Panoli — 394 116 (District Bharuch), G Tu]arat

3. The Plant Protection Adviser,

Directorate of Plant Protection Quarantine & Storage.
NH-1V, Faridabad (Haryana) — 121 001.

N A Sheden ) U T,




